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RECENT DECISIONS
This section _is divided into two parts: notes and abstracts. The abstracts consist merely
of summaries of the facts and holdings of recent cases and are distinguished from the notes
by the absence of discussion.
·

NOTES
CoNsTrrUTIONALI LAw-CoNGRESSIONAL PRIMARrn's-VoTING RIGHTS
OF NEGROES-The petitioner, Lonnie E. Smith, a Neio citizen of Harris
County, Texas, brought suit for damages against election judges who refused to
give him a ballot or to permit him to cast a ballot in the primary election of July
2 7, r 940, for the nomination of Democratic candidates for federal and state
officers. The refusal was alleged to have been solely because of Smith's race and
color and consequently violated sections 31 and 43 of title 8 of the United States
Code by depriving Smith of rights secured under provisions of the Federal
Constitution. 1 The District Court of the United States for the Southern District
of Texas, in which the suit was filed, denied the relief sought and the Circuit
Court of Appeals approved this action, on the authority of Grovey v. Townsend. 2
The Supreme Court granted the petition for certiorari to resolve a claimed inconsistency between the decision in Grovey v. Townsend and that in United
States v. Classic. 8 Held, by the Supreme Court, Mr. Justice Roberts dissenting,
that the judgment of the circuit court should be reversed and Grovey 'll. Townsend be overruled. Smith v. Allwright, 12 U.S. LAW WEEK 4279 (April 4,
1 944).
This is another of the cases growing out of attempts. in the southern states
to prevent the Negroes from voting. In Texas, these attempts had resulted in
Nixon v. Herndon/ Nixon v. Condon,5 and Grovey v. Townsend. 6 In the first
two cases, the decisions had gone against the state but in Grovey v. Townsend
the Supreme Court followed the reasoning of the Texas Supreme Court in
Bell v. Hill 1 that, political parties in Texas being voluntary associations for
political action and not creatures of the state, no state action was involved and
hence there had been no violation of the Fourteenth or Fifteenth Amendments
of the Federal Constitution.
Reviewing in detail the 'provisions of the Constitution and statutes of Texas
relating to primary elections, Mr ..Justice Reed, speaking for the Supreme Court,
said that, although no case from Texas involving primary elections had been
before the Court since Grovey v. Townsend, the Court had decided United
States v. Classic,8 wherein it had held that by section 4 of Article I of the Con1 U.S. Constit., Art. I, §§ 2, 4 and the Fourteenth, Fifteenth and Seventeenth
Amendments.
2 295 U.S. 45, 55 S. Ct. 622 (1935).
3 313 U.S. 299, 61 S. Ct. 1031 (1941).
4 273 U.S. 536, 47 S. Ct. 4-4.6 (1927).
5 286 U.S. 73, 52 S. Ct. 484 (1932).
6 295 U.S. 45, 55 S. Ct. 622 (1935). See 33 M1cH. L. REv. 955-957 (1935).
7 {Tex. 1934) 74 S.W. {2d) 113.
8 313 U.S. 299 (1941). See 40 M1cH. L. REv. 460-462 (1942).
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stitution, Congress had been authorized to regulate primary as well as general
elections, "where the primary is by law made an integral part of the election
machinery." 0 According to the Court, the decision in the Classic case had a
definite bearing on the constitutional question of the exclusion of Negroes from
primaries "because the recognition of the place of the primary in the electoral
scheme makes clear that state delegation to a party of the power to fix the qualifications of primary elections is delegation of a state function that may make the
party's action the action of the state." 10 Texas directs the selection of all party
officers, and primary elections are conducted by the party under statutory authority. The grant to the people of the United States the opportunity for choice
of elected officials is not, said the Court, "to be nullified by a state through
casting its electoral process in a form which permits a private organization to
practice racial discrimination in the election." 11 The Court frankly admitted the
fact that its decision was an overruling of Grovey v. Townsend but added that
"when convinced of former error, this Court has never felt contrained to follow precedent." This departure from precedent brought sharp criticism from
Mr. Justice Roberts, the lone dissenter from the Court's decision.
Everett S. Brown*

313 U.S. 299 at 318 (1941).
Principal case at 4281.
11 Id. at 4282.
12 Ibid.
Professor of Political Science, University of Michigan-Ed.
9

10

*

